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(2) Conditions in the recipient’s juris-
diction are appropriate for imple-
menting the request; and

(3) The request is consistent with ap-
plicable law.

(c) The OSDBU Director has the au-
thority to approve a recipient’s re-
quest. If the OSDBU Director grants a
recipient’s request, the recipient may
administer its program as provided in
the request, subject to the following
conditions:

(1) The recipient’s level of MBE and
WBE participation continues to be con-
sistent with the objectives of this part;

(2) There is a reasonable limitation
on the duration of the recipient’s modi-
fied program; and

(3) Any other conditions the OSDBU
Director makes on the grant of the
waiver.

(d) The OSDBU Director may end a
program waiver at any time upon no-
tice to the recipient and require a re-
cipient to comply with the provisions
of this part. The OSDBU Director may
also extend the waiver if he or she de-
termines that all requirements of para-
graphs (b) and (c) of this section con-
tinue to be met. Any such extension
shall be for no longer than the period
originally set for the duration of the
program waiver.

§33.105 What are the compliance and
enforcement provisions of this
part?

If a recipient fails to comply with
any of the requirements of this part,
EPA may take remedial action under
40 CFR parts 30, 31 or 35, as appro-
priate, or any other action authorized
by law, including, but not limited to,
enforcement under 18 U.S.C. 1001 and/or
the Program Fraud Civil Remedies Act
of 1986 (31 U.S.C. 3801 et seq.). Examples
of the remedial actions under 40 CFR
parts 30, 31, and 35 include, but are not
limited to:

(a) Temporarily withholding cash
payments pending correction of the de-
ficiency by the recipient or more se-
vere enforcement action by EPA;

(b) Disallowing all or part of the cost
of the activity or action not in compli-
ance;

(c) Wholly or partly suspending or
terminating the current award; or
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(d) Withholding further awards for
the project or program.

§33.106 What assurances must EPA fi-
nancial assistance recipients obtain
from their contractors?

The recipient must ensure that each
procurement contract it awards con-
tains the term and condition specified
in Appendix A to this part concerning
compliance with the requirements of
this part. The recipient must also en-
sure that this term and condition is in-
cluded in each procurement contract
awarded by an entity receiving an iden-
tified loan under a financial assistance
agreement to capitalize a revolving
loan fund.

§33.107 What are the rules governing
availability of records, cooperation,
and intimidation and retaliation?

(a) Availability of records. (1) In re-
sponding to requests for information
concerning any aspect of EPA’s DBE
Program, EPA complies with the provi-
sions of the Federal Freedom of Infor-
mation and Privacy Acts (b U.S.C. 552
and 552a). EPA may make available to
the public any information concerning
EPA’s DBE Program release of which is
not prohibited by Federal law or regu-
lation, including EPA’s Confidential
Business Information regulations at 40
CFR part 2, subpart B.

(2) EPA recipients shall safeguard
from disclosure to unauthorized per-
sons information that may reasonably
be considered as confidential business
information, consistent with Federal,
state, and local law.

(b) Cooperation. All participants in
EPA’s DBE Program are required to
cooperate fully and promptly with
EPA, EPA Private Certifiers and EPA
recipients in reviews, investigations,
and other requests for information.
Failure to do so shall be a ground for
appropriate action against the party
involved in accordance with §33.105.

(c) Intimidation and retaliation. A re-
cipient, contractor, or any other par-
ticipant in EPA’s DBE Program must
not intimidate, threaten, coerce, or
discriminate against any individual or
firm for the purpose of interfering with
any right or privilege secured by this
part. Violation of this prohibition shall
be a ground for appropriate action
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against the party involved in accord-
ance with §33.105.

Subpart B—Certification

§33.201 What does this subpart re-
quire?

(a) In order to qualify and participate
as an MBE or WBE prime or subcon-
tractor for EPA recipients under EPA’s
DBE Program, an entity must be prop-
erly certified as required by this sub-
part.

(b) EPA’s DBE Program is primarily
based on two statutes. Public Law 102-
389, 42 U.S.C. 4370d, provides for an 8%
objective for awarding contracts under
EPA financial assistance agreements
to business concerns or other organiza-
tions owned or controlled by socially
and economically disadvantaged indi-
viduals, including HBCUs and women
(“EPA’s 8% statute’). Title X of the
Clean Air Act Amendments of 1990, 42
U.S.C. 7601 note, provides for a 10% ob-
jective for awarding contracts under
EPA financial assistance agreements
for research relating to such amend-
ments to business concerns or other or-
ganizations owned and controlled by
socially and economically disadvan-
taged individuals (“EPA’s 10% stat-
ute’’).

§33.202 How does an entity qualify as
an MBE or WBE under EPA’s 8%
statute?

To qualify as an MBE or WBE under
EPA’s 8% statute, an entity must es-
tablish that it is owned or controlled
by socially and economically disadvan-
taged individuals who are of good char-
acter and citizens of the United States.
An entity need not demonstrate poten-
tial for success.

(a) Ownership or control. ‘““Ownership”
and ‘‘control” shall have the same
meanings as set forth in 13 CFR 124.105
and 13 CFR 124.106, respectively. (See
also 13 CFR 124.109 for special rules ap-
plicable to Indian tribes and Alaska
Native Corporations; 13 CFR 124.110 for
special rules applicable to Native Ha-
waiian Organizations).

(b) Socially disadvantaged individual.
A socially disadvantaged individual is
a person who has been subjected to ra-
cial or ethnic prejudice or cultural bias
because of his or her identity as a

40 CFR Ch. | (7-1-14 Edition)

member of a group without regard to
his or her individual qualities and as
further defined by the implementing
regulations of section 8(a)(b) of the
Small Business Act (156 U.S.C. 637(a)(b);
13 CFR 124.103; see also 13 CFR 124.109
for special rules applicable to Indian
tribes and Alaska Native Corporations;
13 CFR 124.110 for special rules applica-
ble to Native Hawaiian Organizations).

(c) Economically disadvantaged indi-
vidual. An economically disadvantaged
individual is a socially disadvantaged
individual whose ability to compete in
the free enterprise system is impaired
due to diminished capital and credit
opportunities, as compared to others in
the same business area who are not so-
cially disadvantaged and as further de-
fined by section 8(a)(6) of the Small
Business Act (156 U.S.C. 637(a)(6)) and
its implementing regulations (13 CFR
124.104). (See also 13 CFR 124.109 for spe-
cial rules applicable to Indian tribes
and Alaska Native Corporations; 13
CFR 124.110 for special rules applicable
to Native Hawaiian Organizations).
Under EPA’s DBE Program, an indi-
vidual claiming disadvantaged status
must have an initial and continued per-
sonal net worth of less than $750,000.

(d) HBCU. An HBCU automatically
qualifies as an entity owned or con-
trolled by socially and economically
disadvantaged individuals.

(e) Women. Women are deemed to be
socially and economically disadvan-
taged individuals. Ownership or control
must be demonstrated pursuant to
paragraph (a) of this section, which
may be accomplished by certification
under §33.204.

§33.203 How does an entity qualify as
an MBE or WBE under EPA’s 10%
statute?

To qualify as an MBE or WBE under
EPA’s 10% statute, an entity must es-
tablish that it is owned and controlled
by socially and economically disadvan-
taged individuals who are of good char-
acter and citizens of the United States.

(a) Ownership and control. An entity
must be at least 51% owned by a so-
cially and economically disadvantaged
individual, or in the case of a publicly
traded company, at least 51% of the
stock must be owned by one or more

404



		Superintendent of Documents
	2015-01-07T15:10:49-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




